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The United States Supreme Court on Thursday afternoon issued a split decision in the challenges to 
the federal government’s vaccine mandates, issuing a stay of the Occupational Safety and Health 
Administration (OSHA) vaccine-or-test requirement for private employers (ETS), but allowing the 
Centers for Medicare & Medicaid Services (CMS) vaccination requirement for health care workers in 
facilities participating in Medicare and Medicaid programs to remain in place while challenges to both 
mandates proceed. The decisions mean that, while the legal challenges proceed, the OSHA vaccine-or-
test requirement for employers will not go into effect, but the CMS mandate for health care workers in 
Medicare and Medicaid facilities will remain in effect. 

NFIB v. Department of Labor: The OSHA ETS for Private Employers 
In a per curiam opinion in NFIB v. Department of Labor, the Supreme Court held that a stay of the 
OSHA mandate was justified because the challengers “are likely to succeed on the merits of their claim 
that the Secretary lacked authority to impose the mandate.” The Court wrote: 

The [Occupational Safety and Health] Act empowers the Secretary to set workplace safety 
standards, not broad public health measures. Confirming the point, the Act’s provisions 
typically speak to hazards that employees face at work. And no provision of the Act addresses 
public health more generally, which falls outside of OSHA’s sphere of expertise. . . .Although 
COVID-19 is a risk that occurs in many workplaces, it is not an occupational hazard in most. 
COVID–19 can and does spread at home, in schools, during sporting events, and everywhere 
else that people gather. That kind of universal risk is no different from the day-to-day dangers 
that all face from crime, air pollution, or any number of communicable diseases. Permitting 
OSHA to regulate the hazards of daily life — simply because most Americans have jobs and 
face those same risks while on the clock — would significantly expand OSHA’s regulatory 
authority without clear congressional authorization. [citations omitted.] 

While the Court stayed the OSHA mandate, the Court stated that OSHA had the authority to issue a 
more limited mandate addressing specific workplaces: 

We do not doubt, for example, that OSHA could regulate researchers who work with the 
COVID–19 virus. So too could OSHA regulate risks associated with working in particularly 
crowded or cramped environments. But the danger present in such workplaces differs in both 
degree and kind from the everyday risk of contracting COVID–19 that all face. OSHA’s 
indiscriminate approach fails to account for this crucial distinction — between occupational risk 
and risk more generally — and accordingly the mandate takes on the character of a general 
public health measure, rather than an “occupational safety or health standard.” 
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Impact on Employers 
The Court’s decision allows the challenges against the OSHA mandate now before the Sixth Circuit to 
go forward, but prevents OSHA from enforcing the mandate against employers while the litigation 
proceeds. Thus, employers will not have to comply with the OSHA mandate prior to a decision on the 
merits. The Court’s decision does not address employers that have decided to implement vaccination 
mandates independent of the OSHA mandate, nor does it address state and local vaccination 
mandates.   

Biden v. Missouri: CMS’s Vaccine Mandate for Health Care Facilities 
Receiving Medicare/Medicaid Funding 
In Biden v. Missouri, the Court held that the CMS requirement that participating facilities require 
COVID-19 vaccinations for staff could go into effect. Lower courts had prevented enforcement of this 
rule through injunctions. In its opinion, the Court found that CMS was within its statutory authority 
granted to it from Congress in putting forward the rule. Specifically the Court wrote: “The rule fits 
neatly within the language of the statute. After all, ensuring that providers take steps to avoid 
transmitting a dangerous virus to their patients is consistent with the fundamental principle of the 
medical profession: first do no harm.” 

The Court further noted that health care facilities that participate in Medicare and Medicaid have 
always been obligated to satisfy conditions addressing the safe and effective provision of health care, 
including the “surveillance, prevention, and control of…infectious diseases” and conditions that relate 
to the qualifications of health care workers themselves. Given these factors, the Court stayed the lower 
court’s injunction allowing the rule to go into effect, although litigation on the requirement itself will 
continue. 

Impact on Employers 
The Court’s decision allows CMS to enforce the requirement for facilities who receive Medicare and 
Medicaid funding to ensure that their staffs are vaccinated against COVID-19 (unless exempt for 
medical or religious reasons). Employers who receive such funding should be complying with the CMS 
requirement. 
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About Aon: 
Aon plc (NYSE: AON) exists to shape decisions for the better — to protect and enrich the lives of 
people around the world. Our colleagues provide our clients in over 120 countries with advice and 
solutions that give them the clarity and confidence to make better decisions to protect and grow their 
business.  

Follow Aon on Twitter and LinkedIn. Stay up-to-date by visiting the Aon Newsroom and sign up for 
News Alerts here. 

https://www.aon.com/home/index.html
https://twitter.com/Aon_plc
https://www.linkedin.com/company/aon/mycompany/
https://www.aon.com/home/newsroom/index.html
https://aon.mediaroom.com/get-news-alerts-by-email
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