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DOL Announces Temporary Reasonable Good Faith
Standard for Disclosures by Group Health Plan Service
Providers

January 2022

The United States Department of Labor (DOL) announced a temporary enforcement policy applying a
reasonable good faith standard for disclosures required to be made by certain health plan service
providers to plan fiduciaries under the Consolidated Appropriations Act of 2021 (CAA).

The policy, announced in Field Assistance Bulletin No. 2021-03 on December 30, 2021, provides that a
covered service provider will not be treated as having failed to make the required disclosures as long as
the service provider makes disclosures in accordance with a reasonable good faith interpretation of the
requirements. The Bulletin also provides additional guidance for plans and service providers on what
constitutes reasonable good faith interpretations.

Employers who are group health plan fiduciaries should be receiving these disclosures from their
covered service providers. If not, employers/plan fiduciaries should be prepared to ask their covered
service providers for this information.

This Aon bulletin discusses:

e The background to the disclosure rules;
e The DOL’s temporary enforcement policy; and

e The DOL’s guidance on reasonable, good faith interpretations.

Background to the Disclosure Rules

The CAA amended ERISA Section 408(b)(2) to require group health plan service providers to disclose
specific information about direct and indirect compensation that the service provider expects to
receive related to services provided to the group health plan. The new disclosure rules apply to persons
who provide “brokerage services” or “consulting” to group health plans subject to ERISA and who
reasonably expect to receive $1,000 or more in direct or indirection compensation in connection with
providing those services.

The information generally must be disclosed reasonably in advance of the covered service provider and
the group health plan entering into a contract or arrangement and should be designed to provide the
responsible plan fiduciary with sufficient information to assess the reasonableness of the
compensation received by the service providers. Information should also be provided regarding any
potential conflicts of interest that may exist because of a covered service provider receiving indirect
compensation from sources other than the plan or plan sponsor.
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The DOL’s Temporary Enforcement Policy

Group health plan service providers may adopt various methods to comply with the required
disclosures under amended ERISA Section 408(b)(2)(B). In recognition of this fact, the DOL will not
treat a covered service provider as having failed to make the required disclosures to a responsible plan
fiduciary if the covered service provider made the disclosures in accordance with a reasonable good
faith interpretation of ERISA Section 408(b)(2)(B). Additionally, ERISA Section 408(b)(2)(B)(viii)
provides conditional relief for responsible plan fiduciaries in connection with disclosure failures by
covered service providers. Therefore, the DOL will interpret that relief in light of the enforcement policy
for covered service providers. In short, covered service providers and plan fiduciaries are expected to
implement these requirements using a reasonable good faith interpretation of the law, pending future
guidance or rulemaking.

The DOL’s Guidance on Reasonable, Good Faith Interpretations

In addition to the temporary enforcement policy described above, the DOL provided the following
additional guidance related to service provider disclosures.

e Look to pension plan guidance. In order to comply with the new requirements, covered service
providers may look to prior DOL guidance developed for pension plan service providers. The DOL
would view it as a good faith and reasonable step for group health plan service providers to take into
account the DOL'’s guidance on its regulation for pension plans in connection with similar disclosure
requirements.

o Disclosures apply to all group health plans...The disclosure requirements under ERISA Section
408(b)(2)(B) apply to both fully insured and self-insured group health plans, as well as grandfathered
plans. In addition, the requirements apply to both large and small group health plans. However,
qualified small employer health reimbursement arrangements are not subject to these provisions.

¢ ... Including dental and vision plans. Although limited scope dental and vision plans are not subject to
certain requirements under Part 7 of ERISA, those plans are covered plans subject to the disclosure
requirements of ERISA Section 408(b)(2)(B). Therefore, the service provider disclosure requirements
apply equally to limited scope dental and vision coverage as it does to other group health coverage.

o It’s the services that matter. Covered service providers include providers of brokerage and consulting
services to group health plans, regardless of whether the service providers are licensed or market
themselves as brokers or consultants. ERISA Section 408(b)(2)(B) does not define either “brokage
services” or “consultant” but instead provides a list of services that may constitute the subject matter
of brokerage services or consulting. Whether or not the service provider calls itself a “broker” or
“consultant” is not dispositive, but whether it is providing the services under ERISA Section
408(b)(2)(B). If the service provider is providing those services, it is subject to the disclosure
requirements.

¢ Flexibility and sufficiency in disclosure. Service providers may not know and therefore may not be
able to disclose compensation amounts in advance before a contract or arrangement is entered into
with a group health plan (for example, if compensation depends on several variables such as
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participants’ benefit elections, changes to elections, and usage rates). Therefore, covered service
providers have flexibility in how they disclose compensation they reasonably expect to receive.
However, the DOL highlights that regardless of the methodology used to disclose compensation, the
adequacy of the disclosure should be measured against the primary goals of the requirements — to
provide the plan fiduciary with sufficient information about the compensation received to allow the
fiduciary to evaluate the reasonableness of the compensation and the severity of any conflicts of
interest.

Effective Date. The new requirements apply beginning on December 27, 2021. However, the
guidance clarifies that only contracts or arrangements for services subject to the requirements which
are entered into, extended, or renewed on or after December 27, 2021, are required to comply with
the disclosure requirements in ERISA Section 408(b)(2)(B). The date on which the contract or
arrangement between an agent/broker and plan fiduciary will be the date the contract or
arrangement was executed. In the case of an agent/broker that enters into a contract or
arrangement with a fiduciary through the use of “broker of record” (BOR) agreement, the date it is
considered entered into for purposes of these requirements is the earlier of the date the BOR is
submitted to the insurance carrier or the date on which a group application is signed for insurance
coverage for the following plan year (provided it is done in the normal course and not for purposes to
avoid the disclosure obligations).

Aon Statement

As part of our longstanding commitment to transparency and integrity, Aon has routinely disclosed
(via the Comprehensive Disclosure Statement) detailed information about the nature and amount of
compensation we receive, which satisfies the requirements of the guidance.

Aon is closely monitoring amendments to ERISA Section 408(b)(2), and will continue to provide
clients with information to assess the reasonableness of compensation, including any details needed
to ensure compliance with amended Section 408(b)(2).

Clients with questions about the compensation disclosures related to Aon services should reach out
to their account executive.

Resources

Field Assistance Bulletin No. 2021-03 can be found here.
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https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2021-03

AON

About Aon:

Aon plc (NYSE: AON) exists to shape decisions for the better — to protect and enrich the lives of
people around the world. Our colleagues provide our clients in over 120 countries with advice and
solutions that give them the clarity and confidence to make better decisions to protect and grow their
business.

Follow Aon on Twitter and LinkedIn. Stay up-to-date by visiting the Aon Newsroom and sign up for
News Alerts here.
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https://www.aon.com/home/index.html
https://twitter.com/Aon_plc
https://www.linkedin.com/company/aon/mycompany/
https://www.aon.com/home/newsroom/index.html
https://aon.mediaroom.com/get-news-alerts-by-email

	DOL Announces Temporary Reasonable Good Faith Standard for Disclosures by Group Health Plan Service Providers
	January 2022
	Background to the Disclosure Rules
	The DOL’s Temporary Enforcement Policy
	The DOL’s Guidance on Reasonable, Good Faith Interpretations
	Aon Statement
	Resources

	About Aon:


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (None)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType true

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue true

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /JPXEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG2000

  /ColorACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /JPXEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG2000

  /GrayACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName (http://www.color.org)

  /PDFXTrapped /False



  /CreateJDFFile false

  /SyntheticBoldness 1.000000

  /Description <<

    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>

    /DEU <>

    /FRA <>

    /PTB <>

    /DAN <>

    /NLD <>

    /ESP <>

    /SUO <>

    /ITA <>

    /NOR <>

    /SVE <>

    /ENU (Aon default PDF creation settings.  Acrobat 8 \(PDF 1.7\) is the most current PDF specification.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



